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Application Number: 11/19/0024 

 

Full Application  Planning Obligation modification sought to Section 106 

dated 23/06/09 

 

Address   Unit 1 The Peel Centre Whitebirk Rishton  

 

Determination by:    14th March 2019. 

 

Applicant:   Peel Land and Property Investments PLC  

 

Agent:    NJL Consulting  

 

Human Rights: The relevant provisions of the Human Rights Act 1998 and the European 

Convention on Human Rights have been taken into account in the preparation of this report, 

particularly the implications arising from Article 8 (the right to respect for private and family 

life, home and correspondence) and Article 1 of Protocol 1 (the right of peaceful enjoyment 

of possessions and protection of property). 

 

The application is before Planning Committee as it relates to a S106 Agreement under the 

1990 Town and Country Planning Act 1990.  

 

Description: 

 

Planning Obligation Modification sought to section 106 Agreement dated 23.06.09. 

 

Application Site 

 

The application site is Unit 1, of The Peel Centre. This unit has previously been subdivided 

to create the two existing units.  

 

Proposal 

 

The applicant is seeking to vary the S106 agreement that was entered into by Hyndburn 

Borough Council and Peel Investments (UK) Limited on 23rd June 2009 that restricts the 

range of goods that can be sold from Unit 1 The Peel Centre. This will allow additional 

products to be sold from Unit 1A.   

 

This application has been submitted alongside an application (11 19 0016) to relocate the 

division of Unit 1 to create Unit 1A (32000sq m) which would still operate as an A1 retail use 

and Unit 1B (25000sqm) which would operate as a D2 us (assembly and leisure) and be 

used as a gym. A mezzanine floor would be included in Unit 1B.  External changes would be 

considered later as part of a separate application should these applications be approved. 

There is car parking immediately adjacent to the front of the unit. 

 

Consultations 
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Public Consultation: No comments have been received. 

 

LCC Highways: No objection to the proposal provided some further works carried out at the 

junction to secure a safe and suitable access for the development and to mitigate the impact 

of the development traffic as follows: 

1. Replace signal head causing red lamp fault with a model compatible with the site's 

red lamp monitoring system to ensure conflicting red phases are not unnecessarily 

delayed or inhibited. 

2. Directional arrows on lane 2 of the Blakewater Road approach to the southern 

junction should be amended to allow for a straight on movement to the Peel Centre. 

3. A new configuration should be installed including MOVA Detector Outputs for toucan 

wait confirms to allow safe introduction of MOVA control. MOVA control would 

provide safer management of high speed vehicles on A6119 Whitebirk Drive and 

provide additional capacity and reduce driver delay. This would have the additional 

benefit of moving the RAM changes made to this controller, part of the controller 

configuration so would not need to be lost if the site lost power. 

4. Following the addition of toucan wait confirm outputs to MOVA, a new MOVA dataset 

should be introduced, with MOVA linking should the two junctions now be run in 

separate streams. Any MOVA dataset should be fully validated both immediately 

after introduction and 6 months after introduction to allow for a "settling in period". 

5. Detector loops HX31 and HX32 should be recut on Blakewater Road, between the 

side roads for Lancashire Constabulary East Divisional Headquarters and the access 

road to Energy Northwest Depot. This will give MOVA control adequate time to make 

appropriate stage end decisions. Detector HX33 would remain to allow MOVA to 

count out vehicles into the right hand lane when it appears. 

6. Further modelling work should be carried out to investigate possible staging 

improvements including running the two junctions as separate streams with linking, 

possibly in the form of priority demands from queue detection on loops between 

junctions (Could dual purpose the existing IN or X loops). 

7. Investigate whether a need exists for linking with the A6119 Whitebirk Drive/Trident 

Way junction (L3025) to the north and/or M65 Junction 6 (L3027 and L3028) to the 

south. 

The works noted above would be secured through a s278 agreement with the Highways 

authority. 

 

Although parking provision is below the required amount, there is no objection as there is 

enough overspill parking across the remainder of the site to accommodate this development 

and the two uses are likely to peak at different types of the day. 

 

Two conditions are required one in relation to parking provision and one in relation to the 

s278 works.  

 

HBC Environmental Health: No objections to the application.  

 

Blackburn with Darwen Council: No comments have been received.  
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Relevant Planning History 

 

The site of the Peel Centre was once occupied by buildings and infrastructure associated 

with the Whitebirk Power Station.  In September 1984, outline planning permission (ref 

11/83/0679) was granted for the erection of warehouse units (50,000 sq ft) and non-food 

retail units (50,000 sq ft) garden centre building with open display including car parking 

service areas and access road.  The planning permission was granted subject to planning 

conditions and a legal agreement (a s.52 agreement) that restricted the range of goods that 

could be sold from the area of the planning permission.   

 

Planning permission was subsequently granted in January 1985, ref 11/84/0724, for the 

erection of a non-food retail unit which was proposed to be occupied by a D.I.Y retailer (Do-

it-all).  This was subject to the same legal agreement.  . 

 

In 1995 planning permission was granted (ref 11/95/0017) to sub-divide Unit 2 into two 

separate units and in 1999 planning permission (ref 11/99/0441) was granted for the use of 

the land to form a garden centre.   

 

In 2005 a planning application (ref 11/05/0395) was submitted for the reconfiguration of the 

retail park to provide replacement Class A1 retail units, 2no A3 units, recladding of the 

existing units and the construction of an additional access, associated landscaping and 

ancillary works.  In terms of floorspace, the application proposed the demolition of 9,157m2 

gross of existing units and the development of 13,769m2 gross of new retail floorspace, a 

proportion of which was mezzanine flooring.  The application also provided for the relaxation 

of the existing s.106 agreements to allow a total of 4,454m2 of open A1 (non-food) 

floorspace.  This was refused in July 2007 for two reasons: 

1. The establishment of open A1 retailing at this bulky goods retail park would be 

contrary to established government objectives, as set out in Planning Policy Statement 6: 

Planning for Town Centres, of focusing retail development in town centres in order to 

strengthen and regenerate them and to promote vital and viable town centres in order to 

achieve sustainable development.  The proposed development would be likely to adversely 

impact on both Accrington and Blackburn Town Centres and act as a disincentive for new 

investment in the town centres.   

2. The application does not satisfy the sequential approach to the location of retail 

proposals in that there are sequentially preferable sites available to accommodate a 

proportion of the open A1 floorspace.  In failing the sequential assessment the application is 

contrary to Policy EC8 of the Regional Spatial Strategy.   

 

The applicant appealed and following a public inquiry the appeal (ref APP/R2330 /A/07/ 

2051143) was dismissed in June 2008.  The Inspector believed that geographically superior 

locations existed in the centres of Accrington and Blackburn and that the development 

would have negative and harmful impacts on these critical areas of both towns.  Although 

the main issue was the potential impact of the development on the vitality and viability of 

town centres, the accessibility of the site was also considered by the Inspector.  At 

paragraph 43 he recognised that the “location of the appeal site is such that it would be 
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difficult to render it significantly more attractive to pedestrians or cyclists, but I believe this 

aspect of the case is more than outweighed by the improved bus service.”   

 

In 2009 the Council entered into a s.106 agreement with the applicant that replaced the 

agreements made under s.52 but still restricted the range of goods that could be sold from a 

large portion of the Peel Centre, including the application site (Unit 6).  This was achieved 

through application 11/09/0042 and the officers report recognised that the aim of the original 

agreement was to protect the vitality and viability of the adjacent town centres of Blackburn 

and Accrington and the local centres such as Rishton.   

 

In February 2011 a planning application (ref 11/11/0065) was submitted for the 

reconfiguration and partial demolition of Unit 2 and the creation of two units.  This was 

granted subject to planning conditions and the s.106 agreement limiting the range of goods 

that could be sold on the site remained in force.   

 

However, in December 2011 an application for a certificate of lawfulness for retail use was 

submitted for Unit 2 (ref 11/11/0515).  This application was refused and although the 

applicant appealed, the appeal was later withdrawn and the matter was determined through 

the courts.  The Court of Appeal determined in 2013 that the units should be subject to the 

provisions of the legal agreements that had been entered into and that there was no 

entitlement to use the unit(s) for unrestricted retail use.   

 

In 2015 an application was made for Unit 2 to be a food retail store (11/15/0430). This was 

approved subject to a S106 relating to the goods that could be sold.  

 

11/19/0016 Full Major: Relocation of existing subdivision within unit1, change of use of the 

remodelled 1B from Use ClassA1 (retail) to Use Class D2 (assembly and leisure), and 

installation of a mezzanine floor. Currently being considered 

 

Relevant Policies   

 

Section 38 (6) of the Planning and Compulsory Purchase Act 2004 states that if regard is to 

be had to the development Plan for the purpose of any determination to be made under the 

Planning Acts the determination must be made in accordance with the plan unless material 

considerations indicate otherwise.   

 

Hyndburn Core Strategy 

 

Policy BD1  The Balanced Development Strategy 

Policy A2  Accrington Town Centre 

Policy Env7   Environmental Amenity 

Policy HC4  Community Benefits/ Planning Obligations 

 

Development Management Development Plan Document 

 

GC1: Presumption in favour of sustainable development  
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GC2: Infrastructure, Planning Obligations and CIL 

DM3: Development of main town centre uses 

DM332 Sustainable Transport, Traffic and Highway Safety 

 

Material considerations 

 

National Planning Policy Framework (NPPF) including  

National Planning Practice Guidance (NPPG) 

Hyndburn Retail Study 2016 

DMDPD GN8: Car parking, access standards and transport assessment/travel plan 

thresholds. 

 

Proceedure 

 

The application is to modify the existing S106 agreement which was agreed between 

Hyndburn Borough Council and Peel Investments dated 23.06.09. This agreement was 

made to ensure that the park remains a bulky goods retail park, in order to protect the vitality 

and viability of nearby town centres.  

 

Upon the receipt of this type of application, the Local Planning Authority must determine: 

 

a. That the planning obligation shall continue to have effect without modification; 

b. If the obligation no longer serves a useful purpose, that it shall be discharged; or 

c. If the obligation continues to serve a useful purpose, but would serve that purpose 

equally well if it had effect subject to the modifications specified in the application, that 

it shall have effect subject to those modifications.  

 

Officers consider that the s106 across the Peel Centre which was agreed 23.06.09, 

continues to serve a useful purpose, firstly because the key objective of local planning policy 

and the NPPF with regards to town centres is to protect their vitality and viability, to plan for 

their growth and development and to secure the promotion and enhancement by focusing 

development in centres. Secondly, the PPG sets out that ‘in areas where there are high 

levels of vacancy and limited retailer demand, even modest trade diversion from a new 

development may lead to a significant adverse impact’, and finally that any development at 

the Peel Centre must be managed in a sustainable way to avoid a harmful and negative 

effect on the town Centres of Accrington, Great Harwood and nearby Blackburn.  

 

For the purpose of this application to vary the s106 therefore it is necessary to consider 

whether the obligation would serve equally well in this purpose subject to the modifications 

sought. 

 

Modifications sought: 

 

1. That the obligations in paragraph 1 and 2 of Schedule 1 of the 2009 Agreement shall 

not apply to part of Unit 1 (Unit 1A- as defined by the site plan) (whilst continuing to 

apply to the remainder of the Peel Site now bound by it); and  
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2. That a new agreement shall regulate the use of unit 1A which becomes Home 

Bargains will occupy (as defined by the site plan). Within that new agreement, the list 

of permitted goods acceptable to unit 1A shall be the same as the list within 

paragraph 2 of Schedule1 of the 2009 Agreement, but with additional permitted 

categories so to allow Home Bargains to trade to its standard product line and 

business model. This will include food and drink (from up to 30% of gross floor area), 

household goods (such as cleaning products), health and beauty including toiletries, 

make-up and other cosmetic, dental care and personal care, baby products toys and 

games, and other items sold as ancillary to the range of goods permitted including a 

limited clothing and footwear (not to exceed 20% of the gross floor space). 

 

The proposal has been considered by an external consultant who has provided independent 

advice to Officers on the impact these changes would have. His comments are considered 

in full in the report for the 11/19/0016 application, also being considered at committee. For 

the purposes of this report the findings are summarised below. 

 

Sequential test:  

 

In line with Policy DM3 of the DM DPD, and paragraphs 86-87 of the NPPF, the applicant 

has demonstrated that there are no sequentially preferable sites that are available or 

suitable for the proposed development. The sequential test is therefore passed.  

 

Impact test:  

 

In line with Policy DM3 of the DM DPD, and paragraph 89 of the NPPF, the applicant has 

also demonstrated that there is no ‘significantly adverse’ impact on town centre vitality and 

viability from the proposed Home Bargains store (there is no policy requirement for an 

impact assessment on the proposed gym unit as it is below the national floorspace threshold 

of 2,500sqm). Cumulative trading impacts of 8% on Great Harwood, 3% on Blackburn and 

1.5% on Accrington are estimated based on this proposal and other recent permissions 

granted at the Peel Centre since the Council undertook its Retail Study and latest town 

centre health checks. When considered in the context of the overall health, vitality and 

viability of these centres, the estimated trading impacts are not deemed ‘significantly 

adverse’. The applications therefore satisfy the impact test set out in policy. 

 

It is also necessary to consider if the modifications to the s106 would have any other 

significantly detrimental impacts as a result; the main consideration for the purposes of this 

application is traffic and highway safety which is addressed below. 

 

Traffic and highway safety: 

 

Policy Env7 of the Core Strategy aims to avoid development which has an unacceptable 

adverse impact by reason of traffic. DMDPD DM 32 also provides further detail in relation to 

traffic and highway considerations.  
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The applicant has submitted a Transport Assessment which has been considered in full by 

the Highways Authority (HA).  

 

The HA has provided comments which are provided in detail in the planning application also 

before planning committee (11/19/0016). In brief, it is agreed by the HA  that the 

development is acceptable, subject to some works which will be carried out as part of a 

S278 agreement with LCC as noted in the consultation section of this report. Without these 

works the HA does not consider that the development would be acceptable and would 

recommend refusal. Some changes to the parking provision are also required, as set out in 

the 11/19/0016 report, along with suggested conditions. It will ne necessary in the update 

sheet to consider the mechanism which will secure these requirements. This will be reported 

in the update sheet. 

 

Therefore in the absence of an objection on these grounds from the statutory consultee, and 

the inclusion of the suggested conditions as set out the 11/19/0016 report, Officers are 

satisfied that the development meets with local and national planning policy in this regard. 

 

Conclusion 

 

Therefore Officers are satisfied that the amended s106 would serve its purpose equally well 

if it had effect subject to the modifications specified in the application. As such it is 

considered that the modifications sought for unit 1A are acceptable in this regard. 

 

Recommendation: 

 

That the modification to the s106 agreement is approved.  

 
 


